Shielded Cable in question rendered unlikely the possibility
or probability that any sharp instrument piercing the cable
wpuld become energized.  AS the operator's expert explained
the ground system in the cable is of lower ohmic value than
that of any piece of metal that might pierce the cable.
Therefore, "the current would flow back to the ground
conductors and make the vacuum breaker operate before it
would travel into a piece of machinery and electrocute a man "
(Tr. 664).

I conclude, as I did at the hearing, that a high visibility
plastic warning device such as a piece of PVC plastic pipe added
nothing to the electrical and mechanical protection already pro-
vided by the automatic deenergizing devices installed in the
shielded cable.  The absence of the alleged "guard" did not
therefore significantly and substantially contribute to an
electrical shock hazard.

In a series of recent decisions, the Commission has
made clear that one of the essential elements of an S&S
finding is that the underlying violation be of such a nature
as to create a "discrete," i.e., a recognizable safety
hazard that in the normal course of continued mining opera-
tions could contribute to an injury of a reasonably serious
nature.  Mathies Coal Company, 6 FMSHRC 1 (1984) ; Consolidation
Coal Company, 6 FMSHRC 34 (1984) ; Consolidation Coal Company,
6 FMSHRC 189 (1984); United States Steel Corporation, 6 FMSHRC

1423 (1984) ; United States Steel Mining Co., Inc.,"T FMSHRC ____

(July 11, 1984) .  I find it beyond dispute that the absence
of the alleged "guard" in this instance did not create any
condition that could reasonably be expected to cause death
or serious physical harm before the condition could be
abated.  It did not therefore approach even the threshhold
of "significant and substantial.11

But this is not to say that a violation even under the
attenuated standard did not occur.  Having disposed of MSHA's
challenge to vacation of its S&S finding, therefore, I turn
to the operator's claim that the penalty assessed for its
knowing failure to provide a warning sign, $200, was excessive.
In my bench decision I found that while the failure to provide
a warning sign did not contribute to the likelihood of a^
shock hazard it was nevertheless serious because of the "chance
in a million" that the absence of the "guard" would fail to
warn off a miner who due to some inexplicable combination of
unforeseen circumstances might be killed or injured.  Indeed,
in its post-hearing brief the operator concedes that _ it is
not arguing that it could not or should not comply with the
attenuated standard:

2065f any consequence was too
